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“Can the Courts alwavys deliver Justice and the Rule of Law”
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When approached a few weeks ago by Professor Shaista Shameem to
give this year’s Sir Moti Tikaram Memorial Lecture 1 readily, if unwisely, gave
my assent. Likethe question posed in the topic | had miy doubts as to whethier 1
could deliver a sufficiency of scholarship and panache to the task. | shall be
saying something about the netedsity for a clear understanding of the separation
of powers it the State. But | shall try to avoid comment on any matter likely to
come before the courts for a deciston. In all such matters, whatever is said
before the hearing, what matters most is for the facts and the legal argumernts
put before the cowt, to be considered without regard to any prior media or othér
commentaries. Second, | realise we are on the threshold 6f a General Election,
My observations on past events are ot made 1o castigate one group or another.
My concertis are only on issues in the broadest sense, and are not to be read as
an enipagement into the fay of eurrent political debate.



Seouts.observing the comings-and goings.at the Chief Justices Chambers,
led to information being given out on social media recently that Professor
Shameem had visited the Chief.Justice to' lobby for her “so said” favoured
candidate to succeéd the Chief Justice when he retired. The visit was of course
for the purpese only fo make courteous request for me to do today’s lecture. A
likely story you will say.

The need for fgﬂn@&ﬁ@ﬁai faets before prapagating seientific theory has
yet to influence the scribes on the social media channels. The influence,
accuracy, and prestige of such debating thambets are therefore still being
evaluated. ‘Somé may consider this form of communication chanhel o be a new
forensic methodology. For the moment they remain a mix of folksy hearsay,
gossip, old fashioned malice and thick layers of Irish blarney. This weakness
exposes the first impedimeént t{;ﬁ“ébhainiﬁg:jgstice and thus the upholding of the
Rule'of Law ~ namely the gscertainment of wue facts. So far I have Aot seen in
an affidavit a citation to social media as 4 reference fora factual proposition.
But it appears to have reached the mainstreain media, and such citations appear
in -academic articles and treatises. However the resori to social media js an

undesizable short eut, and @ source a layer below that of old faghioned hearsay
evidence,

I have often felt legislation should permit courts to admit hearsay into
eviderice. A witnéss méy shate some comment with another who then reporis
that to court. Obviously it is not trustworthy for being indirect and for not being
4n eye witness account. But the witness brings the comment into. his or her
evidence as-a piece of the jig saw or narrative. A judicial officer directing either

the assessors or him or herself in & judgment could easily indicate the



weaknesses of such evidencé or a part of it in establishing the truth of the
comment,

In trials lay witnesses are stopped from giving heiwsay evidence.
Sometimes this intervention or correction may put the witness off his or her
siride in telling their story. Fer the rule against hearsay is not understood and
does not_give access to the j';,asﬁce. process for those unfamiliar with technical
rules of'court. Perhaps we should allow the gvidence to come out just as it may
in ordinarvy conversationi, and then evaluate i afterwards. Assessofs. afe not
niafve and an easily see that this evidence cannot prove what another witnéss
saw but who is not available. At the end of the day the courts must ask “has the

case been proved with a sufficiency of reliable truthful quality evidence?”

But hefore proceeding further, may | make some brief observations shout
Sir Moti Tikaram, Sir Moti and 1 were both serving judicial officers who
endured the upsets to the judiclary of the two military coups of 1987 and the
civilian coup of 2000. In 2000 the Supreme Court of which Sir Moti was a
Resident Judge of Appeal was purportedly abolished. In Prasad v AG [2000] 2
FLR 89 arp] 13 I suggested that the Supreme Court had not béen abolished and
that no doctrine of necessity could apply to legitimise an otherwise
uneonstitutional and unnecessary amendment.

Sir Moti was {'iéﬁ;}iy shocked by the attempt to do away with the Supreme
Court. Gradually he recovered his poise. Perhaps it was this interference with
the justice system that made him so particular about the continuance of the
institution in & time of uncongtitutionality. When the next event occurred in
2006, and worse when the entire judidiary was dismissed after the abrogation of

the 1997 Constitution in 2009, he threw his weight behind the uphiolding,



buttressing, and continuance of the institition. He was. not approved in some
circles for this stanee, but undoubtedly he was right,

In the case of It re James (an insolvent) [1977] Ch. 41 the English Court
of Appeal had been concerned with the enforcement in England of a debt from
an order of the Rhodesian Courts at the time of UDI, The majority of the court
found-against enforcement in England on the basis the order had been issued by
a non-British court under the illegal regime, and thus did not comply with
section 122 of the Bankrupfoy Act 1914,

In-a dissenting judgement, Lord Denning sitting as Master of the Rolls,
saw things differently. He noted that the debtor himself, David James, took no
issue on jurisdiction of the Rhodesian Courts. But the Antorney-General
intervened on behalf ‘of the British Government and raised the issue not
previpusly raised before the Registrar in Bankruptcy. Undoubtedly the 'B'ﬁtish
Goveriunent hiad a strong policy interest in hot recognising the illegal regime in
Rhodesia. But this line of argument in a bankruptcy matter, may have gone
against previous approaches to such problems. During the American Civil War,
the courts of both sides recognised orders for enforcement of froperty rights, for
the recovery of debt, and fe_r uphaldiﬁg the administration of estates,
trusteeships, and wills. Indeed in this way the courts demonstrated réspect for
the Rule of Law m snother jurisdiction even one towards which their own
Goverfment inight othérwise be hostile. Hostility is not the key principle here,
but rather Justice and the Rule of Law. Respect for those routine laws also
demonstrated the court®s own independence from its Government, as did Lord

Atkin in his courageous dissenting judgment in wartime England in Anderson v
Liversidge [1942] AC 206.



I return to UDI in Rhodesia-and how it had affected the judges in office.
Lord Denning said the Court of Appeal was urged by the Gdvemnment’s Law
Officer, the Aftorney-Géneral “to impose a legal blockade as a counterpart of
the economic blockade.” The whita settlérs in rebellion had made fio complaint
against the lawful sovereign, the Queen of England also Queen of Rhodesia.
They pledged their loyalty and allegiance to her., They went on to form their
own executive and parligment. |

“But” said his lordship, “they left the judges undisturbed.™

“They left the judges still pledged undér their oath of allegiance
to the Queen: and urider their judicial oath well and truly to.sérve
her in the office of'a judge. They left the courts to carry on with
their daily tasks. They made emergency regulations, of course,
But, apart from these, they left the existing law as it was. After

all, they were as. much concerned as anyone to sée that law and
srd;er were maintained,

They carried on with their normal tasks. So did the police. So
did the judges. So did the officers of the courts. It was absolutely
necessary forthem to do if. Othérwise there would be utter chaos.

| would ask this question; if the judges and officers of the courts
had not carried on with their normal tasks, what was to happen to
the criminal law? Were murderers to go free? Weig thieves to go
unpunished? And, 1 would add, what was to happen to the civil
law? Were debtors absolved from payment? Were contracts fio

longer binding? Or wrongdoers not to be compelled to make
compensation? If law and order were to be maintained, it was

imperative that the judgés should ¢ontinue in officé and zhat the
courts should continue. to functigh. That was, 1 am swre, the

intendment of the lawful sovereign, the Queen of England, as well
as of the unlawful regime itself”

I the 2% military coup in Fiji, the judges and other judicial officers were
asked to swear an oath of allegiance to the newly. proclaimed Head of Swate.
Most of the judges and Magistrates; and that includéd 8ir Moti and myself |



refused 1o do so. We were, 4s expecied, adcordingly dismissed. In 2000 no
new oath to the usurping regime was thrust upon us. Without the requirement
of & new oath in 1987 the courts might have been able to continue functioning,
The interpretation of laws would, as the Rhodesian judges also acknowledged,
have posed difficult issues for the cowrts. |

Tt could be said that “A judge is a judge is a judge.” Lord Denning again:

“No matter by who the man was appointed a judge, no matter at
what date he was appointed, he is-sitting as 3 judge of the court
and the order made by him is-an order of the High Court of
Rhodesia. he sitsin the séat of a judgé. He wears the robes of 4
judge. He holds the office of a judge. Maybe ke was not validly
appointed. But, still, he holds the office. It is the office that
matters, not the incombent.”

Thig was the position Sir Moti took. The situation undoubtedly. becomes
more difficult for the:courts, But it is the judge’s-duty to hold the fort and o
maﬁn‘tgiﬁ the contintmm. In that, judges are in no $pecial aategéfy separate from
surgeons in the has;fzitals,:‘ Are they not to heal thé usurpers and their
supporters? They carry on for the sake of the inhabitants of the State, and that
means everyone in the State.

U was gratsful for Sir Moti's support with the challenge to hold the
institution steady in unsteady times, He was-concerned with the survival of the
judiciary. It'was not a question of taking sides. Whilstattending 2 side events
at the UN in Geneva recently I called on the Chief Justice, the President of the
Tribunal Federale in Lausanne. All Justices of the court have to be confirmed
by the Swiss Parliament. We did not gointo the advantages-or disadvantages of
political involvement in the appointment process of Judges or those of the US
Supreme Court, but Mr. President was adamant he totally approved of the



concept that a “Judge is a judge is-a judge”™ By whatever route a person is
placed on the court, his or her duty thereafter must fulfil everyone’s
expectations of their-separation from Government;

Ma}g'aret Thatcher, the former Prime Minister of Great Britain, believed
that we must be ferocious in the defence of the reasomable. In advising
Magistrates on-sentencing Lord Goddard LCJ said if an offence was found to be
prevalent in their districts they must harden their hearts in sentencing. Similarly
demotracy as-a governing philosophy behind our public admifistration must be
able to respond o fresh needs by deft adaptation. The existence of dithering
comimitiees or excessive procedure will not safeguard the State or the public,
rather it will create the vacuum for stronger more authoritarian forces to move
in and to take over.

The right to equality and freedom from discrimination [section 26 in the
Bill of Rights Chapter] is otie of the most significant protections under the
Constitution, indeed in any Siate. Alas in.all jurisdictions it is not always well
achigved in the courts. ‘When anyone associated with power, fame or celebrity
comes before the court, the courts have gometimes 1ost focus.
abound.

Examples

You may remember the freatment of Patty Hearst the -granddaughter. of
media baron Randoiph Hearst. Hearst had always wielded econemic and
political power through his media organisations, He ran Orson Welles out of
town for daring to eriticise Heast's mistress’ lacklustre acting performance n a
“B’ movie. He shut down publicity for the film “Citizen Kane”, later regarded
as one of the most important films evél produced which Welles himself had
produced, direcied, as well ag acted in. In 1974 8 radical marxist group calling



itself the Symbionese Liberation Army Kidnapped Ms Hearst from her fiarice’s

home. On harfﬁehai_‘f it was said she was then raped and brutalised.

Fromh bank film footage however it appeared she had become a willing
pro-active participant of the gang. She wiclded a gun at bank robberies and on
one occasion unilaterally opened fire with an automatic from 3 getaway vehicle

to free one member of the gang from an entanglement at a corner shop.

She was séntenced 'forihér robbery participation. to 7 years imprisonment.
Under President Carter she only served 2 years, and President-Clinton gave her
a fall pardon in 2001. The case was talled the most éxtraordinary case of the
20" century. As with all cases of controversy many differing views were
expressed. In interviews later she was vague about her participation saying she
had not known what was happening, and that she did not remember things. One
of the leaders of the gang subsequently.said “we had kidnapped a freak.” The
gang had totally trusted her as 4 full participant in thelr gauge and getivities.
Other members referred to her putting a bomb 4t ene point under a police car,
and insisted that she had not been brainwashed. She had had numerous
opportunities to leave the gang, and to escape, but never did. Eventually she
was captured by the Los Angeles police.

There was the strange outconie of the case of Johnny ]‘i:fc‘pp and s dogs
more recently, Would an ordinary cliizen or foreign visitor have received the
same treatment for breach of Australia’s quarantine laws? In the 1980s in Fiji [
recall spectal treatment in 2 cases accorded to soccer players who had assaulted
the referee hireaking bones in the process. In the same pericd in an assault on
police matter, reviewed in the High Court, it was sald in the judgrient the

Accused was a significant member of the community as the son of & High



Chief, In all of these cases imprisonmerit was found not to be 4 suitable
punishment. Such leniency was contrary (o sentencing precedent. 1 would like
to think that -equality today is held in higher regard as a principle of the
Constitution. We keép referring to it in owr judicial training. But errors will
continue to occur if judicial officers are not couragéous enough, and do not
remain unmoved by the fame or standing of the Accused. Powertul p&ts'enz'ges
sometimes have deep ‘pockets and fine lawyers. Great efforts are put info
keeping clients out of prison or from receiving sentences within the tariff, when
established legal principle. would sgen to indicate a beavier penalty was
unayoidable. Tn the review case of Bafiraiy HAR001/2012 13% February 2012;
see oo The State v Taniela ﬁfékéizz“e&“ﬂﬁ@??&ﬁl% Goundar §, I had occasion
to-consider English and Fiji authorifies; There continue to be cases, where the
principle of equal treatment before the courts comes up for consideration. The
courts in Fiji have clear local precedent not: to treat celebrity cases more
leniently, than those oOf less fortunate or less significant perons in the
comifunity. Tndia Hias been stressed in this area. Iis Supreme Court pronouncés
regularly on key constitutional protections in memorable prose. But at the State
tevel the great sometimes escape censure; or when sentenced to imprisonment;
do not seem to reach the prison gates, or remain for long within them. The

charms of Bollywood are ag 2 talisman fending off harm toany of its favoured
stars. '

The Senate confirmation tiearings for Justice Kavanaugh’s appointment
to the Supreme Court are also procedurally troubling: In effect the Senate is
conducting a rape trigl in truncated form. Ity decision may condemn Justice
Kavanaugh for the remainder of his life without possibility of redress. Vet he
has never been charged with the: felony of tape, never had a chance of being: -

represented by 1égal counsel, and of defending himself in a regulated trial with
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the safeguards normally granted to an Accused. Trials for the-criminal offence
of rape are conducted before a judge and jury in the Criminal Courts.
Parliament does not intrade info the business of the courts. Guilt or innocence
on & rape charge is for the courts to decide after a full trial in proceedings
sanitized of irrelevant political issues. Dr. Ford may not be blamed for her
difficulties in laying an aarsi-y complaint but the doctrine of the separation of
powers would insist that such 2 serious complaint should be brought before the
fiormal courts in a routing way. The present proceedings have turmed outto be a
celebrity trial before politicians, in expedited form. It 15 difficult to have faith
that the only issue is character and not all of the issues surrounding the balance

of suppesed political allegiances in America’s highest court,

Many new rights have been included in the Bill of Rights Chapter of the
2013 Constitution. Fiji is nof alone in having noble provisions 1o sim for. But
many couniries cannot financially or by resources realistically achieve such
rights. In reality they are there in the Constitution to.aspire to, to move towards,
How will the courts deal with applications for redress?

In several counirigs including Fiji, housifig ¢osts have goné beyond the
means.of many. Purchasing or leasing, the paying of a mortgage or the paying
of rent, take an excessive amount from their incomes: There is.a huge pressure
for public housing, and in Europe it is exacerbated by the influx of large
numbers of refugees. Many governments will have to commence ‘substantial
programmes of building to-accommodate those upable to afford their own or
private rental housing,

There are rights to health; to food of acceptable quality, to clean and safe

water and to 4 clean environment. For reasons of reducing health service costs,
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modern govémments will be obliged 0 bé more pro-active in regulating food
type, production and manmufactusing, Those at the poorest ends of society
always séem to have been sold items as well as food that is unsuitable and bad
for them. The Pacific Islands routinely seem to have low quality food dumped
on them. Today where are the -héa&.thy inexpensive foods now readily available
in richer countries? How can the Government achieve the :a'ttg»inmant of these
rights? Rights are enforced not just to-avoid starvation but also o have available
food of proven nuritional aricd health value,

In England fecently the Departinent known as Public Health Brgland had
sel & target for cafes restaurants and coffee shops to reduce sugar in their
everyday produce by 20% by 2020. The WHO wamed 2 weeks ago that the UK
was 5% out of 176 countries raising concemns linked to obesity. The
Goverament announced that ll eating establishmerits must 1ist calories on their
menus to cut obesity. Preliminary lists showed Costas Starbuiks arid Café Nerp
listing the calories and the sugar contént of their muffing. Most exceeded the
maximum set by the National Health Service of 30% of sugar per day.

The problem is not fully compretiended, Governments are faced with
spiralling costs of health care which users insist must be extensive in cover and
timely in operational reinedy. Will the Government have'to régulate fast foods,
'fai’tyc. salty, and sugary foods as well.as foods considered carcinogenic? How are
the rights given in the Constitution to be achieved? Treatment for illness camnot
be refused on the basis of the patient’s lifestyle, eating: choites and lack of
exercise. How many of these patient errors are patient faults? To accord the
rights, -what burdens are cast on Govérnment 1o conduct effective awaieness
training, w implément better public health policies, schooling, school food, and
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physieal education facilities? What was considered sufficient in the 1930s or

1970s is unlikely to satisfy public requirements and special needs for today.

In the 19605 in England fhie Judges issued what was known as:the Judges
Rules. They were issued to ensure a fairer approach to the interviewing of
suspects and to see that basic rights were.accorded to irterviewees. They seem
somewhat old fashioned today, Many jurisdietions now use video recording of
such intsrviews, Fiji is in the throes of applying this system also. The Judges
and Magistratés wish fo see better quality evidence of any admissions made by
an Accused. The video recording with its devices to preveit tampering, is the
necessary corroborative evidence of the inter%iew, its procedure and content,
"ﬂ;;ng‘i its voluntariness, said to have been conducted by the interviewing officer
and his witness. |

This format mests our need for higher standards and an unguestiopablé
record. Even documents put fo the suspeel can then be stored without
possibility of loss in the cloud and elsewhere,

The Hustice sector Institutions have been working togéther to bring about
thig important reform — Poli‘c’e; Judiciary, DPP, Legal Aid Commission, Human
Rights Commission. Sir Mot} would have liked that idea. The sdthe grouping
but including Corrections, has worked on the further implementation of the
Standard Minimum Rules for the Treatment of Prisoners [1955 and 1977}, now
known as the Mandela Rules.. We have voluntarily atterided the UN at Geneva
and reported in Side Events at the mesting of the Huivan Rights Council on'
progress. How importarit it is for our institutions.to work together. Though we
have -separate concerns for differemt clients or inferests we all want

improvements to the system. I can assure you significant progress has been
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made, and professional workable relationships continue to achieve those results.

Before long | anticipate only video recorded police interviews will be adduced
in cout,

These endeavours may not been seen as a traditional role for the cowts.
Tt has been a-facilitative role, and if truly successful T can see it as one to deliver
justice- and fairness 1o suspects or detainges. For persons to be treated
professionally and properly and without violence in police stations is an
important pillar in the operation of the Rule of Law. The 1% Héur Procedure
worked by lawyets from the Legal Aid-Commission ehsures.a lawyer is present
{o provide advice to a suspct prior to interview, and to 3it with him or her
during the mterview at the Police Station.

How effective ‘are the decisions of the cowts in changing soeiéty’s
opinions? That is not an easy question to.gauge. In the early 20008 there was 2
serious issue of overcrowding in the Remand Centres, specially in Suva. The
Director of the: Human Rights Commission, yeur present Dean Professor
Shaista Shameem brought a series of cases to the courts. Her Counsel appiié.d
for a view of the remand eentre. The judges agreed.

At first the then Commissiorier refused to allow the judges inside. Later
the Commissionér relentdd. Présented in the.affidavit material was evidence of
numerous reports-over the prev&éus- 30 years from Government or Government
commissioned Engineers on the safety of the prison. All had conderined the
remand building stating that the. weakening of the brigk and iron work had

deprived it of its strength and support. [t could collapse in an earthquake or
storm.
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Qur visit showed the sorry state of affairs. The irohwork now exposed
had rusted away in places, the brick or concrete patehwork also diminished.
The cells weré narrow, dark, damp smélly and rain entered through the bars.
Meals and toilet had to be taken in the cells and mattresses were on the ground
and wet, Members of the delegation were visibly shocked at how their cousins
hadto live in these conditions, 3 to a cell.

Three judges delivered judgmerniis in separate cases one after the other
from the same bénch, Bail was granted in cases. not normally considered
suitable for the grant of bail, but strict terms were ordered. As judges we were
pilloried in Parliament and it was said we were in need of psychiatric treatment.

In a sense our decisions were ignored so far as it affected prison conditions,

Some 5 years or so later, constrisetidn ¢ommenced on 4 new remand
gentre for Suva. 1 went to the opéning. A serious problem had been addressed.
Lautoka already has its new remand centre. There are-frther plans for 2019 for
building works to improve matters st other prisons,

Sometimes the court is disregarded. Weé speak through our judgments,
we give reasons. It séems we have no coercive powers of enforcement. Our
words. must be vestraingd, measuréd, sympathetic, but ultimately crafted to give
a firm clear decision of the law as:we see it. In many cases time may reap a
favourable harvest, if not always this year. Maybe the next, The philosophy

behind the decision or the dissenting decision is eventually recognised and
accepted,

In 1840 the Amistad Slave Ship case came before the US Supreme Cougt,
The cotirt decided that the Afticans had been taken illegally from their homes in




West Africa. They were not and had never been slaves. The ¢ourt ordered them
o be freed and returned to Africa. Did this case. lead on to the abolition of
slavery? Some sajd not, For miost black people could not argue that they had
been taken from Africa. Many had been born at-a titne when their parents were
already slaves. What can be said is that consideration was direcied to the
problem of slavery which was an affront to Christian beliefs, With its grand
preamble; and stress on equality of birth, how was jt the Constitution of
America did not apply to the non-white races?

On somie issués a pronouncemént from the cowrt ean be helpful
sometimes definitive and conclusive. In matters involving historic and
attitudinal positions, the courts-cannot achieve much success.

Change will not octur in a-huery if 8 society is confined, suspicious;
distrustful and medieval in outlook. Where there e tribal and religious
différences it is important that leatfers of both groups begin the buginess of
breaking down misunderstandings and suspicions. To do that each group must
be prepared to mingle, ta meet, to talk, to listen, to do things together, indeed to
invite each other into their homes and religious: houses. Unless this is done
there is little or no understanding of the others point of view. The outward
diffefences must be de-mystified.

Those changes are for Governments, and eivil society to achieve; not the
courts. Perhaps with the greater use of mediation the courts will have a larger
part to play. But the bitter disputes of today will not be brought to an end
through a court case. Prior to 1987 the people of Fiji hiad been good at sitiing
down together and resclving their issués. This medidfory forin néeds to be
looked at again.
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Just before he was elected Prime Minister Justin Trudean reflected how

the presence of ot police had prevented the separatist mobs from moving into

downitbwn Ottawa, he said:

“All these years later, I'still think back to that day from time to
time and imagine hew much our country would have changed if a
mere 27,145 Wo voters had decided to cast their lot with the
separatists. Canada would probably no Jonger exist. And what
message would we have offered the world? Ifeven a country as
respectful of its diversilies as ours had failed to reconcile its

differenices, what hope would the rest of the world have of getting
along?

To this day, that question is one that drives me.”

AHCT Gates
Chief Justice
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